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PRELIMINARY REMARKS

1. The present arbitration case is in all respects hypothetical and adapted for the International Competition for Online Dispute Resolution 2005 from a case designed for the seminar on “International Commercial Arbitration:  Institutional Framework and ICC Arbitral Practice”, Paris, December 7-11, 1992.  Any resemblance to facts known to the participants is purely coincidental.

2. The file was based on a scenario originally prepared by Erik SCHAEFER, (FORMER Counsel at the International court of Arbitration of the ICC) and adapted by Louise BARRINGTON, Director of the Institute of International Business Law and Practice of the ICC, and David BROWN, a lawyer in the firm of Herbert Smith, Paris.

3. The file is used in the International Competition for Online Dispute Resolution 2005 with the kind permission of the Institute of World Business Law of the ICC, Maitre Serge LAZAREFF, Chairman.

4. Unless otherwise authorized by the Institute of World Business Law of the ICC, this file shall only be used for the purposes of the seminar on “International Commercial Arbitration:  Institutional Framework and ICC Arbitral Practice”, Paris, December 7-11, 1992.

FACTS

Printalia is an Intalian company whose activities include building and engineering works both in Intaly and abroad.

With a view to extending its activities to Egryptia, Printalia entered into an Agency Agreement on 12th October 2000 with InterSphinx, an Egryptian company.  Under this Agreement, in return for a commission, InterSphinx was to keep Printalia informed of all contracting possibilities which might interest the latter and to assist Printalia to obtain any contract for which it might decide to tender.  The Agency Agreement is attached as Exhibit No. 1.  Under the Agreement (Article 10) InterSphinx was to render its services exclusively to Printalia; Printalia, however, did not undertake to use only InterSphinx.

In compliance with Egryptian law (i.e. Presidential Decree No. 1916-1984 regulating commercial agency operations) InterSphinx was duly registered to be able to act as a commercial agent in Egryptia.  However it had not also registered as an agent in Intaly – under Intalian law (No. 316 – 1978) agency agreements are null and void if the agent is not duly registered.
The agreement was for an initial period of five years.  Difficulties arose at an early stage.  InterSphinx had provided Printalia with information concerning a number of industrial projects, two of which, involving the construction of (a) a petrochemical plant near Alexia (the “Alexia Project”) and (b) a cotton processing plant at Heliotropis (the “Heliotropis Project”) were of particular interest to Printalia.  Extracts from the correspondence between Printalia and InterSphinx concerning these projects are attached as Exhibits No. 2 to 8.

Printalia notified InterSphinx, in accordance with Article 2 of the Agreement, that it required assistance with a view to obtaining the Alexia Project.  The Alexia Project was subsequently awarded to Printalia although with the help not only of InterSphinx but also of another of Printalia’s Egryptian contacts.

Printalia was also awarded the contract for the Heliotropis Project.  However, the assistance of InterSphinx was not required in writing under Article 2 of the Agreement in relation to this Project (see Exhibit No. 8).

InterSphinx subsequently wrote to Printalia to seek the latter’s confirmation that it would be receiving commission payments in relation to both of the contracts awarded to Printalia.  Printalia denied that InterSphinx was entitled to commission under the Agency Agreement on the basis that in neither case had InterSphinx provided assistance to the extent required under the Agreement, and that in any event, as far as the Heliotropis Project was concerned, Printalia had been under no obligation to require the assistance of InterSphinx.  (See the correspondence attached as Exhibits No. 9 to 12.)

Following the parties’ failure to resolve their differences amicably, InterSphinx, relying upon Article 12 of the Agreement, initiated international commercial arbitration under the UNCITRAL Rules of Arbitration.

EXHIBIT NO. 1
AGREEMENT
On this 12th day of October in the year 2000,
BETWEEN:


Printalia, an Intalian Company with its registered office in 8, Via Toledo, Intalian City, Intaly (hereinafter referred to as “the principal”),

AND:


InterSphinx, an Egryptian Company with its registered office in 970 Trapezoid Street, Egryptian City, Egryptia (hereinafter referred to as “the Agent”),

WHEREAS:

The Principal wishes to carry out engineering and contracting activities in Egryptia (hereinafter referred to as “the Area”), including the performance of feasibility studies, design, engineering, procurement and technical services, construction and start-up of industrial manufacturing plants,
AND WHEREAS:

The Agent has the capacity and is willing to assist the Principal, on an exclusive basis, to procure the award of contracts for the design and/or construction of such plants,

THEN:

on the basis of the above mentioned premises, which constitute an integral part of this Agreement,

IT HAS BEEN AGREED AS FOLLOWS:

Article 1
The Agent shall keep the Principal regularly informed of all initiatives, projects, plans and requests for industries, plants and units of interest to the Principal which exist or which may come into being in the Area.  Any contact or communication which the Agent may forward to the Principal, including the Agent’s services regarding any initiative shall first be discussed with and coordinated by the Principal.

Article 2
The Principal shall specifically indicate in writing to the Agent the projects, from among those which the Agent has presented to it, for which the Agent’s cooperation is required.

Article 3
Once a project has been selected in accordance with Article 2, the Agent will promptly advise, assist and render every appropriate service to the Principal to ensure, if possible, that the Principal is invited to submit a proposal for the project and so that the contract for that project is awarded to the Principal.

The Agent may only act or take decisions on behalf of the Principal with prior express written authorization.  The present Agreement does not authorize the Agent to bind or commit the Principal in any situation or in any way whatsoever.
Article 4
For all contracts awarded to the Principal in relation to which the Principal has expressly requested the Agent’s cooperation, the Principal agrees to pay the Agent a fee equal to 3% (three percent) of the net amount paid to Principal by the client.  In the event that payments to the Principal by the client should cease for any reason, including termination of the contract by mutual consent of the Principal and the client, the Agent shall only be entitled to a partial fee equal to 3% of those amounts that have actually been paid by the client to the Principal prior to termination.

The fee shall be considered as full remuneration of any services performed by the Agent acting in the scope of this Agreement.

Payment of  remuneration shall be effected on a prorata basis 30 (thirty) days after each payment representing part of the contract price has been made to the Principal.

If as a result of competition or for any other reason the Principal is obliged to decrease the overall price of any project, the parties shall agree upon the fee to be paid to the Agent.

Article 5
Day-to-day expenses such as courier, E-MAIL, telephone and copies, shall be reimbursed at cost by the Principal to the Agent.  Special expenses such as travel and entertainment must have prior authorization in writing from the Principal and shall be reimbursed at cost against receipts.

Article 6
Any taxes, charges or fees deducted by any authority on the remuneration paid by the Principal to the Agent shall be borne exclusively by the Agent.

Article 7
If, at any time before the award of a contract to the Principal, the Principal decides to abandon the business opportunity, the Agent will not be entitled to any remuneration whatsoever, but shall be entitled to reimbursement of its expenses in accordance with Article 5.

Article 8

The present Agreement shall last for 5 (five) years starting from the date of its signature and, unless it is terminated by either party by registered mail at least two months prior to its expiry, shall thereafter be renewed for periods of two years.

Article 9
Contracts awarded to the Principal after the termination of the present Agreement, although as a result of the assistance of the Agent, shall entitle the Agent to remuneration pursuant to Articles 4 to 8 inclusive.

Article 10
The Agent undertakes to keep strictly confidential all information and data regarding the Principal’s activities and negotiations both inside and outside the Area.

The Agent specifically undertakes to render services in relation to the above-mentioned activities exclusively in favor of the Principal.  However, once the Principal has chosen projects in accordance with Article 2 above, the Agent’s exclusive services shall be rendered only in relation to the project (or projects) selected by the Principal.  It is also understood and agreed that any deviation from the above shall be authorized beforehand by the Principal in writing.

Article 11
Should the Principal itself, or any other person acting on behalf of the Principal, become involved in activities with a view to obtaining contracts for the Principal in the Area, such initiatives shall, whenever possible, and at the Principal’s request, be coordinated by the Agent, and the corresponding fee shall be agreed upon by the parties on a case-by-case basis.

Article 12
All disputes arising in connection with the present contract shall be settled under the UNCITRAL Rules of Arbitration by one or more arbitrators appointed in accordance with the said rules.

For acceptance,

Intalian City, October 12th, 2000

AGENT







PRINCIPAL

InterSphinx







Printalia

EXHIBIT NO. 2
E-MAIL
NOVEMBER 22, 2000

FROM:
INTERSPHINX

TO:

PRINTALIA

ACCORDING TO OUR AGREEMENT DATED OCTOBER 12TH, 2000 WE WISH TO INFORM YOU THAT AN INVITATION TO TENDER WILL BE ISSUED BY THE GOVERNMENT OF EGRYPTIA WITHIN A MONTH FOR THE CONSTRUCTION OF A CHEMICAL PLANT.

WE MUST KNOW IMMEDIATELY IF YOU ARE INTERESTED BY THIS PROJECT, AND IF YOU ARE READY TO BID ON IT.

FOR INTERSPHINX

EXHIBIT NO. 3
E-MAIL
NOVEMBER 30, 2000

FROM:
PRINTALIA

TO:

INTERSPHINX

REFERRING TO YOUR E-MAIL OF LAST WEEK, WE CONFIRM THAT WE ARE INTERESTED BY THE OFFER FOR THE PLANT YOU WERE SO KIND TO BRING TO OUR ATTENTION.

KINDLY INFORM THE AUTHORITIES THAT TECHNOLOGY AND EQUIPMENT ARE AVAILABLE TO US, AND THAT A TEAM IS READY TO PREPARE THE TENDER, AND TO START PRELIMINARY NEGOTIATIONS AS SOON AS POSSIBLE.

FOR PRINTALIA

EXHIBIT NO. 4
E-MAIL
DECEMBER 15, 2000

FROM:
INTERSPHINX

TO:

PRINTALIA

IN CONNECTION WITH OUR AGENCY CONTRACT, WE WISH TO INFORM YOU THAT THE GOVERNMENT OF EGRYPTIA SUGGESTS COOPERATION ON A JOINT VENTURE BASIS WHICH WILL ALLOW YOUR OFFER TO BE MORE RAPIDLY AND FAVOURABLY CONSIDERED.

FOR INTERSPHINX

EXHIBIT NO. 5
E-MAIL
DECEMBER 20, 2000

FROM:

INTERSPHINX

TO:


PRINTALIA

WE WISH TO INFORM YOU THAT CONTRARY TO WHAT WAS ANNOUNCED, THE EMPLOYER WILL NOT NOMINATE THE SUB-CONTRACTORS.

INTERSPHINX

EXHIBIT NO. 6
E-MAIL
MAY 14, 2001

FROM:
INTERSPHINX

TO:

PRINTALIA

WE ARE ABOUT TO MAKE REPRESENTATIONS ON YOUR BEHALF IN RELATION TO THE ALEXIA PROJECT.  PLEASE LET US KNOW IF THERE ARE ANY SPECIFIC ADDITIONAL MATTERS WHICH YOU REQUIRE US TO MENTION.

WE WOULD ALSO INFORM YOU THAT THE EGRYPTIAN GOVERNMENT IS PROPOSING TO SEEK TENDERS FOR A COTTON PROCESSING PLANT AT  HELIOTROPIS.  WE HAVE ALREADY ADIVSED THE EGRYPTIAN AUTHORITIES THAT YOU ARE LIKELY TO BID FOR THIS PROJECT.  KINDLY CONFIRM AS SOON AS POSSIBLE WHETHER THIS IS THE CASE.

FOR INTERSPHINX.

EXHIBIT NO. 7
(TRANSLATION from Intalian original)

E-MAIL
MAY 15, 2001

FROM:
PRINTALIA

TO:

INTERSPHINX

IN REPLY TO YOUR E-MAIL OF MAY 14, 2001 PLEASE NOTE THAT WE WERE ALREADY AWARE OF THE HELIOTROPIS PROJECT AND ARE CURRENTLY PREPARING A BID.

WE WOULD ASK YOU TO CONCENTRATE UPON INFORMING US OF OTHER POTENTIAL PROJECTS RATHER THAN TAKE ANY STEPS IN RELATION TO THE ALEXIA PROJECT, AS WE HAVE GOOD REASON TO BELIEVE THAT THE CONTRACT WILL BE AWARDED TO US SHORTLY.

FOR PRINTALIA.

EXHIBIT NO. 8
E-MAIL
SEPTEMBER 19, 2001

FROM:
INTERSPHINX

TO:

PRINTALIA

AS YOU ARE AWARE, WE HAVE CONTINUED TO ASSIST YOU IN NEGOTIATIONS FOR THE HELIOTROPIS CONTRACT AT YOUR REQUEST.  IT HAS COME TO OUR NOTICE, HOWEVER, THAT WE HAVE NEVER RECEIVED WRITTEN CONFIRMATION OF YOUR REQUEST FOR SUCH ASSISTANCE.  WE TRUST THAT SUCH CONFIRMATION WILL BE FORTHCOMING SHORTLY.  MEANWHILE WE WILL OF COURSE CONTINUE TO ASSIST YOU ON THIS MATTER.

FOR INTERSPHINX

EXHIBIT NO. 9
INTERSPHINX
January 15, 2002



PRINTALIA



Dear Sirs,

We are pleased to note that Printalia has had confidence in its contacts and business developments with Egryptia as such confidence will surely form a solid base on which InterSphinx may continue to devote its entire efforts to fulfilling its responsibilities to Printalia.
As concerns the scheduled project of opening a working office by Printalia in Alexia, please kindly consider that InterSphinx are at your full disposal for any services required in connection with the programming of such projects.

In view of an increasing amount of regional promotional efforts while our usual activities relating to chemical trading have been decreasing due to inevitable strong regional competition (particularly coming from Alzeria) we are most pressingly desirous of anticipating Printalia’s confirmation on the approved payment schedules of the 3% commission receivable by InterSphinx as concerns the Alexia and Heliotropis projects.
Yours faithfully,

InterSphinx
EXHIBIT NO. 10
PRINTALIA

Intaly
February 19, 2002

   
INTERSPHINX

           Egryptia



Dear Sirs,

First of all we wish to thank you for your kind wishes.

The purpose of this letter is to summarize our opinion on the questions you raised.

We should like to start by saying that our cooperation is progressing very satisfactorily and that the number of new possible projects indicated by InterSphinx has, in recent time, considerably increased.  We believe that these opportunities will receive an extra stimulus once Printalia is able to have its permanent representative available on-the-spot to support our activities.

As regards the Alexia Project contract and your request for a commission fee of 3%, we would point out that InterSphinx’s assistance to Printalia was limited entirely to the very first initial phase of the action taken by Printalia for this project.

Unfortunately, InterSphinx was not subsequently in a position to help Printalia in its efforts to solve all the problems connected with this project, nor was InterSphinx involved in any way whatsoever during the actual negotiation phase.
Thus, we believe that under neither the terms nor the spirit of the agreement between Printalia and InterSphinx are there any grounds for us to recognize a fee to InterSphinx for the Alexia project.

Nevertheless, in view of the intensification of InterSphinx’s promotional efforts in this area, and in view, also, of the excellent relations that exist between us, we are ready to make an extra payment to InterSphinx to cover any extraordinary expenses incurred, to the amount of US$ 20,000 and we believe that such a proposal should be acceptable to you.

As regards the Heliotropis project we must also reject your request for confirmation as to a commission payment as we were able to secure the contract without any assistance from you whatsoever.

Finally, we should like to thank you for your offer regarding the Printalia office in Alexia but with the opening of the site office fore the project in question we have been able to resolve this matter.

Very truly yours,

Printalia
EXHIBIT NO. 11
E-MAIL
February 23, 2002

FROM:
INTERSPHINX

TO:

PRINTALIA

WE HAVE RECEIVED YOUR LETTER OF FEBRUARY 19, 2002 AND ARE VERY SHOCKED TO NOTE YOUR REFUSAL TO PERFORM YOUR PART OF THE AGREEMENT BY PAYING TO US OUR 3 PERCENT COMMISSION UNDER THE AGREEMENT.

IT WAS THROUGH OUR INITIATION, ARRANGEMENT AND EFFORT THAT YOUR CONTRACT(S) WITH THE ALEXIA CHEMICAL CORPORATION (HEREINAFTER CALLED “ALEXIA PROJECT CONTRACT”) FINALLY MATERIALIZED.  IT IS CLEARLY THE PARTIES INTENTION THAT YOU HAVE APPOINTED US AND WE AGREED TO ACT AS YOUR EXCLUSIVE AGENT AND IN ORDER TO MAKE PROVISION FOR PAYMENT OF OUR COMMISSION FEES, AN AGREEMENT DATED OCTOBER 12, 2000 (A DOCUMENT PREPARED BY YOU) HAD DULY BEEN SIGNED BY THE PARTIES.  WE SHALL RELY ON THE PROVISIONS OF THE SAID AGENCY AGREEMENT FOR ITS FULL TERMS AND EFFECT.

WE ALSO PROVIDED SERVICES IN RELATION TO THE HELIOTROPIS PROJECT CONTRACT WHICH ASSISTED YOU IN OBTAINING THE CONTRACT.  WE MAINTAIN, THEREFORE, THAT WE ARE ALSO ENTITLED TO COMMISSION PAYMENTS IN RELATION TO THIS CONTRACT.

IT IS ABUNDANTLY CLEAR THAT WE HAVE OBSERVED AND PERFORMED THE PROVISIONS OF THE AGENCY AGREEMENT THROUGHOUT.  SINCE WE HAVE ACCEPTED YOUR APPOINTMENT TO BE YOUR EXCLUSIVE AGENT IN THE AREA AS DEFINED IN THE AGREEMENT, WE HAVE IN FACT TURNED DOWN A NUMBER OF SIMILAR OFFERS AND FROM OTHER COMPANIES.
THE ALEXIA AND HELIOTROPIS PROJECTS ARE AMONG VARIOUS INITIATIVES AND PROPOSALS INTRODUCED TO YOU DURING THE PAST ONE AND A HALF YEARS.  WE HAVE AT YOUR REQUEST PROVIDED TO YOU THROUGHOUT OUR FULLEST COOPERATION IN RESPECT OF THE ALEXIA PROJECT WHICH IS FOR A SUM OF ABOUT US$ 27,000,000.  THE PARTIES HAVE AGREED IN NO UNCERTAIN TERMS THAT THE 3 PERCENT COMMISSION WOULD BE PAID TO US IN THE MANNER PROVIDED BY CLAUSE 4 OF THE AGENCY AGREEMENT.

WE ARE INFORMED THAT THE FIRST DOWN-PAYMENT UNDER THE ALEXIA PROJECT CONTRACT BEING 10 PERCENT OF THE CONTRACT PRICE WAS REMITTED TO YOU ON OR ABOUT FEBRUARY 4, 2002.  ACCORDING TO CLAUSE 4 OF THE AGENCY AGREEMENT, 3 PERCENT OF THE MONEY RECEIVED BY YOU SHOULD BE PAID TO US ON ABOUT MARCH 5, 2002 AND WE HAVE NOT, UP TO THE PRESENT DATE, RECEIVED THE SUM OR ANY PORTION THEREOF.

WE CANNOT EMPHASIZE MORE OUR DISAPPOINTMENT AT RECEIVING YOUR LETTER OF THE 19TH OF FEBRUARY.    WE DEMAND IMMEDIATE PAYMENT OF THE COMMISSION DUE TO US UNDER THE AGENCY AGREEMENT WITH INTEREST THEREON FROM MARCH 5 UP TO THE DATE OF PAYMENT.  FAILING RECEIPT OF A REPLY OR PAYMENT FROM YOU, WE HAVE NO ALTERNATIVE BUT TO SEEK A PROMPT AND FULL SETTLEMENT BY OTHER MEANS.

FINALLY, AS REGARDS THE HELIOTROPIS PROJECT CONTRACT, WE AWAIT DETAILS OF THE CONTRACT PRICE AND PAYMENT DATES TO ENABLE US TO PRESS OUR CLAIM IN RELATION TO THAT CONTRACT.

REGARDS,

FOR INTERSPHINX

EXHIBIT NO. 12
E-MAIL
MARCH 3, 2002

FROM:
PRINTALIA

TO:

INTERSPHINX

WE ARE PREPARED TO REACH AN AGREEMENT BY EXAMINING JOINTLY THE ACTIONS THAT YOU ALLEGE WERE SUFFICIENT TO FULFILL ALL YOUR CONTRACTUAL OBLIGATIONS.
AS YOU ARE AWARE ACCORDING TO OUR AGREEMENT THERE WERE THREE CONDITIONS TO BE SATISFIED, BEFORE A CLAIM COULD PROPERLY BE SUBMITTED:

A) INFORM ON POTENTIAL PROJECTS

B)
RENDER SERVICES AT THE REQUEST OF PRINTALIA ON THE PROJECT SELECTED BY PRINTALIA IN ORDER TO HAVE PRINTALIA INVITED TO SUBMIT A PROPOSAL

C)
RENDER SERVICES TO HAVE THE CONTRACT AWARDED TO PRINTALIA.
AS PER YOUR LETTER OF FEBRUARY 23, 2002, AS REGARDS THE ALEXIA PROJECT CONTRACT THERE IS NO EVIDENCE OF THE SERVICES RENDERED UNDER POINT C) AND VERY POOR SUPPORT TO YOUR ASSUMPTION THAT YOU HAVE RENDERED THE SERVICES UNDER B).

THERE WERE NO SERVICES REQUESTED OR RENDERED UNDER B) AND C) AS REGARDS THE HELIOTROPIS PROJECT CONTRACT.

SINCE THE SERVICES UNDER B), AND STILL MORE THOSE UNDER C), ARE THOSE WHICH TRULY CHARACTERIZE THE ACTIVITY OF AN AGENT, AND HAVE NOT BEEN RENDERED IN THE PRESENT CASE, YOU CAN EASILY UNDERSTAND OUR POSITION AND OUR PERPLEXITY CONCERNING YOUR CLAIM.

THUS, WE REITERATE OUR INVITATION TO YOU TO REEXAMINE YOUR POSITION AND TO FIND THE OPPORTUNITY TO MEET US IN ORDER TO DISCUSS THE MATTER.

BEST REGARDS.

PRINTALIA
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