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Abstract

Online alternative dispute resolution (online ADR) is a new phenomenon for Australia. The
first Australian online ADR sites were private ventures launched in 2002.

Given the potential of online ADR to improve access to justice and dispute resolution
services, the Department of Justice, Victoria (Department) contracted the International
Conflict Resolution Centre at the University of Melbourne (ICRC) to conduct a project
researching the feasibility of introducing online ADR.

ICRC research took three parts:

e An evaluation of current Australian and international online ADR schemes, including
identification of best practice principles (Exploration Report)

e A needs assessment of likely demand focusing on potential providers and consumers of
online ADR (Needs Assessment Report)

e A business case for the Department to proceed or not proceed with online ADR
including cost and benefits and preferred options (Feasibility Report).

The Exploration Report was completed on 7 March 2003 and the Needs Assessment was
completed on 16 May. The Feasibility Report will be completed in mid-June.

This paper will describe the research process undertaken by the ICRC on behalf of the
Department of Justice as a model for other jurisdictions who are considering whether or not
to introduce online ADR.

The focus will be on the process of research undertaken and the results of research will only
be covered briefly. Further information on the project, including copies of the research
reports produced, is available at www.justice.vic.gov.au and
www.psych.unimelb.edu.au/icrc.

Key Terms

The term “online ADR” is used in this paper in accordance with Australian practice to date
which emphasises the continuity between the growth of alternative dispute resolution (ADR)
and the development of similar techniques online.

' Melissa Conley Tyler is a researcher, trainer and mediator with over ten years’ experience in conflict resolution in
the U.S., South Africa and Australia. She is currently associated with the International Conflict Resolution Centre at
the University of Melbourne. Email: m.conleytyler@unimelb.edu.au
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ADR refers to processes other than judicial determination in which an impartial person
assists those in a dispute to resolve the issues between them. Online ADR refers to ADR
processes assisted by information technology, particularly the internet.
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1.0 Project Rationale

The Government of Victoria, Australia's second most populous state, is committed to
bringing the benefits of information technology to all its citizens.

In 1999, the Victorian Government issued Connecting Victoria, a blueprint for growing the
State's information and communications technology sector. This policy outlined ways in
which the State Government would help to ensure that all Victorians would benefit from
technology.

It had six key planks:

building a learning society

growing the industries of the future
boosting e-commerce

connecting communities

improving infrastructure and access
promoting a new style of government.

One of the key commitments in this policy was to have all suitable government services
available online by 2001: a goal which was achieved. Victorians now have access to more
online services than do citizens from any other jurisdiction in the world with over 450
government services accessible through www.vic.gov.au.

Online government services have been well-received. A Victorian Government survey of
online users found that 82% of respondents said electronic service delivery made
government services more accessible and 62% said that it improved the quality of service.

As well as improving its service delivery, the Victorian Government believed its adoption of
"leading-edge" technology would have two other effects:

e it would help make government itself more open, efficient and accessible
e it would encourage business and citizens to adopt e-commerce and the internet.

In March 2002 the Victorian Government released its eGovernment strategy, Putting People
at the Centre, to maintain leadership in this area. It has four pillars:

substantially improving support and services to citizens.

providing better community engagement and more effective democracy.
using innovation in finding new opportunities.

creating a framework for ongoing reform within government.

Its vision for Government innovation working for Victorians is:

"That Victorians are assisted to meet their everyday needs through timely, convenient and
relevant support from government, made possible by harnessing the capabilities of
information networks and communications technologies as they evolve."

In line with these aims and its Growing Victoria Together Strategy, the Victorian
Government committed funds to the Department of Justice to investigate online ADR.

It was seen that online ADR could contribute to the priority action area of promoting rights
and respecting diversity, including:



e improved access to courts, legal aid, victim support and ADR
e improved awareness of rights and the promotion of equal opportunity
e improved access to services for culturally and linguistically diverse Victorians.

On 30 October 2002, the Department requested quotes for Research into Online Alternative
Dispute Resolution (Project). The International Conflict Resolution Centre (ICRC) submitted
a proposal and was selected to undertake the Project. Work on the Project commenced on
16 January 2003.

2.0 Project Description
2.1 Research Design
The Department sought three deliverables from the Project:

e An evaluation of current Australian and international online ADR schemes, including
identification of best practice principles (Exploration Report)

e A needs assessment of likely demand focusing on potential providers and consumers of
online ADR (Needs Assessment)

e A business case for the Department to proceed or not proceed with online ADR
including cost and benefits and preferred options (Feasibility Report).

To deliver the required outputs, the ICRC proposed the following research:

Comprehensive literature review on online ADR

Detailed analysis of best practice case studies

Consultation with relevant government agencies

Consultation with potential consumers through surveys and focus groups
Analysis of infrastructure and software options, including projected costs
Preparation of Feasibility Report with emphasis on a business case to proceed.

2.2 Audience for Research

The primary audience for the Project was the Department of Justice, including a range of
discrete Departmental business units:

Dispute Settlement Centre of Victoria (DSCV)
Consumer Affairs (CAV)

Victorian Civil and Administrative Tribunal (VCAT)
Magistrates' Court

Court Services

Online Services.

It was anticipated that in the longer term the Feasibility Report would be used by other parts
of the Victorian Government and the local government sector.

2.3 Key Questions
The questions to be answered by the Project included:
o What are the best practice principles for online ADR?

o To what extent do current Australian and overseas schemes meet these principles?
o What are the range of issues dealt with by current schemes?



e How are these issues are dealt with (ie. what processes or forms of ADR do they
adopt)?

o What outcomes are achieved - (ie what is their effectiveness in achieving the types
of outcomes sought by consumers/users of the schemes)?

¢ What is their overall cost effectiveness?

¢ What are the key learnings from existing online ADR schemes?

o What is the strategic fit between the business strategies of the agencies
participating in the Project and current online ADR schemes?

e What are the pre-requisites and specific needs of the agencies regarding an online
ADR facility? Are there other more appropriate models available?

e What do end users need in such a scheme?

Specific issues that had to be covered by research were privacy and confidentiality,
authentication, fee models, cost effectiveness, maintenance of standards, limitations on
outcomes, system requirements, policies and procedures, practitioner benchmarks, training
requirements and consumer perceptions and concerns.

3.0 First Phase: Exploration Report

3.1 Methodology

The Exploration Report evaluated online ADR schemes currently operating in Australia and
overseas.

The Exploration Report was prepared using the following methodology:

Comprehensive literature review of research on online ADR
Analysis of 76 online ADR sites

Analysis of five illustrative case studies chosen from these sites
Liaison with online ADR researchers and the expert community.

3.1.1 Literature Review

A literature review was first undertaken to provide a comprehensive summary of online ADR
systems.

The review included studies and analysis of issues such as privacy, confidentiality and
implications for practitioners. The forms of ADR assessed were not limited to mediation but
covered other forms such as complaint handling, assisted negotiation and arbitration@th
government and non-government practice was included.

A key focus of the review was to identify "best practice" principles and key learnings from
online ADR practice. Detailed information on online ADR was identified and reviewed,
including evaluations of online ADR websites where available.

A total of 128 books, articles, reports and other resources were reviewed and a bibliography
prepared.

3.1.2 Online ADR Site Analysis
Following the literature review, a total of 76 past and current online ADR sites were

surveyed. This was more comprehensive than any review of online ADR sites published to
that time.


Daryl Tishler
This is to cover negotiation where CAV consider they perform rather than mediation. We also do not want to impose a limited scope as the longer term view is to include across Victorian Government


Online ADR sites were identified through internet indices and search engines, academic
indices, informational sites and literature review. Detailed information on these sites was
then gathered from site visits, results of international surveys and the literature review.

Forty three sites from the USA, 20 from Europe, four from Canada, four from Australia and
four from the rest of the world were reviewed. Of the 76 sites surveyed, 19 were no longer
active. A list of sites surveyed is included in Appendix 1.

3.1.3 lllustrative Case Studies
From the 76 online ADR sites reviewed, five were selected as illustrative case studies:

Online Ombuds Office
Mediate-net

Square Trade
ECODIR

Dispute Manager

arON=

The aim was to select case studies showing the range of options available in online ADR.
Criteria for selection were:

ADR techniques used

Track record, including number of cases dealt with
Funding option used

Sustainability over time

Coverage of disputes

Demographic groups served

Geographic spread

Technology used

Involvement of government or semi-government bodies.

The five case studies met the criteria as follows:

¢ illustrate a range of ADR techniques (complaint handling, mediation, facilitated
negotiation, case appraisal, automated negotiation)

¢ have dealt with varying number of disputes (under 100, over 200, over 200,000 and two
newly launched projects)

o have different funding models (philanthropic grant, research grant, membership,
government funding, user fees)

e have operated during different periods (1996-2000, 2000 onwards, 2002 onwards)

deal with different types of disputes (online disputes, consumer disputes, family

disputes, financial disputes)

deal with different demographic groups (families, consumers, business)

are from different regions (USA, Europe, Asia)

use different technology (email, secure site, chat, online drafting)

have different levels of government involvement (government, semi-government and

intragovernmental).

The case studies were examined to give an overview of the development of online ADR and
to provide information on likely costs, benefits and problems. Most important, the case
studies gave real life examples which people who were unfamiliar with online ADR could
engage with. Case study information was gathered through literature review and website
search.



3.1.4 Expert Consultation

Finally, additional data for the Exploration Report was gathered through consultation with
academics and practitioners involved in online ADR.

Expert consultation mainly took place through Cyberweek 2003, an all-online conference
hosted by the Center for Information Technology and Dispute Resolution at the University of
Massachusetts. In 2003 nearly 500 people from 40 countries registered for and visited
Cyberweek. The ICRC attended and/or contributed to discussions, simulations and
demonstrations on a range of topics.

The ICRC has joined two discussion groups to gather information and consulted with
Australian and U.S. agencies on the status of various initiatives.

3.2 Key Learnings

The literature review, site analysis and expert consultation undertaken provided learnings in
two key areas:

e a portrait of the current state of online ADR to educate and inform decision-makers,
stakeholders and the public

e anumber of lessons learned to be taken into account in the development of any online
ADR system.

3.2.1 Current State of Online ADR

The Exploration Report found that online ADR has its sceptics and its enthusiasts. The
sceptics doubt that the new medium will be able to replicate existing techniques; enthusiasts
see an opportunity to develop new resources to manage human conflict.

Online ADR has been readily available since 1996. Most of the early experiments were in
North America. However, Europe and Asia have now started to develop significant online
ADR initiatives.

The main driver for the development of online ADR has been the need to provide effective
cross-border dispute resolution in order to build consumer confidence for e-commerce.
Many commentators have also seen the potential of online ADR to provide more convenient
and effective ways of resolving offline disputes.

Online ADR has adapted traditional ADR processes for use online, including complaint
handling, arbitration, mediation, facilitated negotiation and case appraisal. In addition,
online-specific techniques have been developed to take advantage of the new technology;
these include automated negotiation and negotiation support.

The range of disputes covered by online ADR has been broad: from family law to internet
domain name disputes; from consumer transactions to insurance disputes.

The 76 online ADR systems surveyed in this paper have received a mixed reception: some
have attracted a substantial case load; others are out of business. The most successful site
has settled more than 200,000 disputes. The funding models used have been user fees,
private grants, memberships and government funding.

Unfortunately, few of the sites make information available on their outcomes or cost
effectiveness. However the data available suggests that results are comparable with other



forms of ADR. There is no evidence to suggest that online settlements are more or less
durable than other ADR outcomes.

The main communication methods used in online ADR have changed as technology has
become available. Modern services employ secure web sites with encryption and password
protection. Videoconferencing is increasingly used as cost and quality improve. This shift
has alleviated most security concerns. However online ADR is not readily available in
languages other than English. Out of the 76 sites surveyed 61 offer their services in only
one language, nine offer services in two languages and six offer services in three languages
or more. Fifty-three of the sites were in English only.

Most sites clearly outline their procedures, many have privacy policies and some explicitly
refer to industry codes of conduct and ethical standards. Arranging access to basic
computer equipment has not been a focus of online ADR services; however most sites
comply with accessibility guidelines.

3.2.2 Lessons Learned

The findings of research were summarised in the Exploration Report as follows:

e Online ADR has a number of advantages over traditional ADR
Online ADR bridges distances that make ADR impossible; improves transfer, retrieval
and storage of data; enables 24 hour as well as synchronous communication; and
improves access to justice for some groups.

e Online ADR has some disadvantages
Text-based methods reduce communication cues which can lead to misinterpretations,
negative interpersonal behaviour and frustration. Online communication necessarily
advantages those who are familiar and comfortable with online technology and tools.
However, improved technology has allayed most security concerns.

e Online ADR should be viewed as one among many tools
Online ADR is not a substitute for other methods; it is one option available to
practitioners. Guidance will be required on the appropriate situations for its use.

e ADR practitioners need education and training
ADR practitioners may resist new technology if they do not understand its benefits.
Information and education will be needed for practitioners to make full use of online
ADR. In particular, ADR practitioners need to develop specific online skills where
traditional ADR skills cannot be translated online. Additional training will be required.

e Public education is required
Experience suggests that consumers will not readily embrace new forms of dispute
resolution without public education and marketing. Referral sources should be
developed to ensure the success of any site.

e Continuing technological change should be anticipated
Improvements in technology suggest that today's online ADR mechanisms will soon
become outdated. This suggests a modest investment in current technology by
government service providers.



e New developments should learn from experience to date
Development of online ADR should accord with best practice principles and harmonise
with national and international developments.

While most of these findings were not surprising, the comprehensiveness of the research
process meant that findings were readily accepted by decision-makers, stakeholders and
members of the general public. One of the recommendations endorsed by the Department's
ADR Steering Committee was to release findings of research online and through a
Discussion Paper to continue to build public support.

The focus on training, public education and cultural change revealed by the Report meant
that the Project developed with these aspects as an integral part of planning. Without this
early sense of the importance of these topics, there might have been a focus on the
technological aspects of online ADR alone.

4.0 Second Phase: Needs Assessment

The second product of research was a Needs Assessment assessing demand and
requirements for online ADR among potential users and six government agencies.

The aim of the Needs Assessment was to take the international experience of online ADR
and assess its applicability to the Australian context.

4.1 Methodology
The Needs Assessment was prepared using the following methodology:

Review of Activities

Consultation with Government Agencies
User Surveys and Focus Groups
Stakeholder and Expert Consultation.

4.1.1 Review of Activities

Current Departmental websites were reviewed, including the Department of Justice
(www.justice.vic.gov.au), LegalOnline (www.legalonline.vic.gov.au) and Consumer Affairs
Victoria sites (www.consumer.vic.gov.au).

The functional specifications for the development of the Department's new disputeinfo
informational website were examined. The designers of this website, Acumentum, were
consulted on the aims and execution of this project.

4.1.2 Consultation with Government Agencies
Detailed consultation took place with the following Victorian government agencies:

Dispute Settlement Centre Victoria (DSCV)

Consumer Affairs Victoria (CAV).

Melbourne Magistrates' Court

Plumbing Industry Commission

Business Access Division, Department of Innovation, Industry and Regional
Development (Business Access)

e Victorian Civil and Administrative Tribunal (VCAT).



Individual interviews were the data collection method chosen to reveal detailed information
about agency needs and prerequisites for any ADR system, including fit with current
business strategies and infrastructure.

Consultation questions are listed in Appendix 2 and agency profiles in Appendix 3.
4.1.3 User Surveys and Focus Groups
Consultations with potential users of online ADR took three parts:

o A survey of current users of Dispute Settlement Centre Victoria (DSCV) and
Consumer Affairs Victoria (CAV) services

¢ An online survey of potential users of online ADR

e Focus groups of users drawn from both these groups.

The ICRC made an effort to ensure coverage of a variety of demographic groups in
research and was pleased with the diversity of the group in terms of location, computer use,
age group, language background and impairment.

Survey of Current Users
A survey was distributed to current users of DSCV and CAV services in April 2003.

DSCV included a copy of the survey in all mail leaving their office from 8 April to 24 April.
This reached approximately 700 inquirers.

CAV distributed surveys both through its call centre and funded agencies. Call centre
operators asked all callers whether they would be willing to participate in research from 24
March to 4 April. Approximately 6,000 callers were approached, of which 309 agreed to
receive a copy of the survey (5%). The 26 CAV funded agencies in suburban, regional and
rural areas were also provided with 800 copies of the survey to distribute through mail and
face-to-face contact.

From the almost 1,800 surveys distributed to both CAV and DSCV users, 141 (8%) were
completed and returned prior to the cut-off date of 9 May.

Survey respondents represented a cross-section of the community, including rural and
regional participants. Respondents had a range of experience with computers, with 10%
never having used a computer and 14% using a computer less than once a month.

Work and home were respondents’ most common access locations, with a smaller number
of users accessing computers at school/university or libraries. The main use made of the
internet was research, government information or work. Banking was the most common
online transaction undertaken by respondents.

10% of respondents had experienced a dispute relating to the internet, including
unauthorised bill payment, credit card fraud and problems with internet service providers.
However only 3% were aware of any online ADR systems and most thought these were only
available in the USA. Only two of the 249 respondents were aware of an Australian online
ADR site.

A copy of the survey of current users is included as Appendix 4.

Online User Survey
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A similar survey was made available to the public online from 26 March 2003. The aim was
to reach internet users who may not currently access the Department's dispute resolution
services.

The online survey was hosted by Red Sheriff, an independent market research organisation.
The Survey was branded as a Department of Justice instrument and was accessible via a
link from four Victorian government sites.

A communication plan was developed to promote the survey. As well as being advertised on
government sites, a number of consumer sites, including the Australian Consumers'
Association and Deafness Forum were contacted to publicise the survey.

108 people had filled in the survey online as of 6 May, including a respondent who identified
himself as hearing impaired.

User Focus Groups

Focus groups were used to collect more detailed qualitative information on potential users'
needs. Participants were selected from people who indicated their willingness to participate
when responding to the surveys and from general inquiries received.

Five focus groups comprising 15 people were held to provide sufficient coverage for
research validity. Two focus groups were held by telephone to ensure equity of access and
inclusion of rural and regional participants. All other focus groups were held in person at the
University of Melbourne. One group included a majority of participants from non-English
speaking backgrounds.

A copy of the questions used for the focus groups is included as Appendix 5.
4.1.4 Stakeholder Consultation

One of the recommendations of the Exploration Report was the production and distribution
of a Discussion Paper to engage and consult with various stakeholders to determine their
support for and views on the Project.

Designed to be user-friendly and easy to review, a Discussion Paper summarising the
Exploration Report was released on 7 April in both hard copy and electronic formats,
available from three sites. It explicitly sought input from ADR practitioners, lawyers,
academics, businesses and other interested parties.

The Discussion Paper was advertised through 1,200 /nvitation to Comment flyers, by group
email, by individual forwarding to prominent academics and policy bodies and through
publicity via internet sites. CAV promoted the Paper through its mailing list of businesses,
consumer advice bureaux, community centres, consumer bodies, banks, credit unions,
financial counsellors, mortgage brokers, industry associations, legal services, ombudsmen,
residential tenancies and legal aid services.

Due to the tight timeframe for consultation, the ICRC was pleased to receive twelve formal
responses, mostly positive about the Project. Many responses urged the Department to
continue to play a role in the development of online ADR.

4.1.5. Expert Consultation
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Finally, opinion and data were gathered through consultation with academics and
practitioners involved in online ADR.

The literature review undertaken as part of the Exploration Report had identified a Royal
Roads University study as the most detailed research into user needs in online ADR. A copy
of this research was obtained through direct contact with its author, Anne-Marie Hammond,
prior to its publication in Conflict Resolution Quarterly.

Multimedia Victoria, the key Victorian Government agency responsible for implementing the
Government's information and communication technology policy, was consulted for advice
and input into research.

4.2 Findings

Consultation with potential users, agencies, stakeholders and experts revealed three key
findings in the Needs Assessment:

o there is demand for online ADR among more than 70% of potential users.

o five of the agencies consulted see a fit between their current strategies and some form
of online ADR.

e both agencies and potential users have issues and concerns that would need to be
taken into account in design and implementation of any online ADR system.

4.2.1. User Demand

Given public unfamiliarity with online ADR, there was an extraordinary level of public interest
in and demand for online ADR among both hard copy and online survey respondents.

More than 70% of total respondents would be willing to consider online ADR both for general
disputes and for disputes with an online company. Daily and weekly computer users and
people who use banking and auction sites were more likely to use online ADR. The major
factors influencing process choice were cost, speed and convenience.

Wiling to Consider Online ADR -
General Disputes

P 08,

OYes
HNo

a~

Focus groups revealed a similar degree of curiosity and interest in online ADR. When
presented with online ADR as an option, the overwhelming majority of participants were
supportive, given issues of cost, convenience and time:

“l would be very interested to see how it works.”

“I like it. | think it's a good idea. It's generated a lot of interest.”
“I think | would try it.”

“Yeah, | would.”

“l would too.”

“l would too.”
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While the internet was not currently the first point of call to deal with disputes, dissatisfaction
with current services meant that most would consider online options:

"l would ring Consumer Affairs first but it can be very difficult sometimes because
you have to wait on them for very long time.”

“You can try to ring the Real Estate Institute and spend the next week on the phone

trying to get through.”

The maijor influence factors in choosing a dispute resolution process for both survey and
focus group participants were time, convenience and cost.

Factors Influencing Choice of

. . OCost
Dispute Resolution Methods

H Speed

150 OConvenience
OControl of process

100 B Familiarity
OAccess

50 H Other
0

General Disputes

A number of participants were fairly fatalistic about disputes and might end up seeking no
redress because of dissatisfaction with existing methods. This often emanated from a
disappointing past experience. For example, for bad plumbers:

"You just pay them and don't hire them again. There's nothing you can do. We had
such an awful experience with the Electrical Commission we wouldn't bother with
the plumbing one. It may be different, but we wouldn't bother."

The tendency to "just give up" was evident in international disputes where participants
viewed it as a "lost cause" to try to resolve a difficult issue across borders.

Those who were not aware of dispute resolution methods available were more likely to
resort to "self-help" methods such as writing to the media and sending email junk mail to an
offending company ("spamming").

Both focus groups and surveys revealed a smaller but significant group of people that are

uncomfortable with online communication and are unlikely to use online ADR in any
circumstances:

"Too impersonal; too open to misinterpretation."
"Prefer face-to-face or voice contact."

13



"Dislike of computers, usage limited to what is absolutely necessary."

Given this, the Needs Assessment made clear that online ADR should be considered as an

addition rather than as a substitute for any current dispute resolution service.

4.2.2. Agency Demand

Consultation with six government agencies for the Needs Assessment showed considerable

interest in online ADR.

The agencies consulted offer varied dispute resolution processes, including complaint

handling, mediation, investigation and adjudication. The main communication methods used

are telephone, mail and face-to-face contact, with only one agency currently conducting a

substantial percentage of its communication online.

Agencies indicated their willingness to trial online versions of almost all of these processes.

An online-specific technique, automated negotiation, was also of interest to one agency.
Most issues dealt with by the agencies were considered as potentially suitable for online
ADR. Agencies considered that outcomes currently achieved were likely to be able to be

achievable by online ADR.

Agencies identified a number of important advantages to online ADR, including the ability to

bridge distance, to improve transfer and storage of data, to improve access to justice for

some groups and offer a number of efficiency benefits.

"For a lot of people, time is money. Time out of the office is money to them. If they
can resolve it online, that is advantageous."

"There is the need for some mechanism to resolve cross-border complaints
involving small amounts of money."

"Email can wait for you. It provides an out of hours service that you don't have. You
don't have to try to contact them at a given time. It's the nature of the internet. You
don't have to be online at the same time to communicate."

"Sometimes it's advantageous not to have parties in the same room. There are
advantages to not letting emotion get in the way of whether or not the matter should
be settled."

"You'd get a part of the community that isn't accessing services much now. There's
very little that's provided for people with disabilities."

"Often people don't want to come to mediation. Often they don't want to come to the
room. It's giving up three hours to sit in a room with someone you don't like. If
people weren't going to come into the room, it is better to do this."

Some concerns were also identified, including reduced communication cues, user
impatience, privacy and security and issues of accessibility and equity of access.

"Some people are physically upset by what's happened. How do you convey this in
writing?"

14



"It's like anything you do online, whatever you write can be misconstrued. There
needs to be education on how you use it."

"An issue is allocating money into middle-class people who can use the system
rather than disadvantaged people. You'd need an equal amount of money spent to
help disadvantaged people know that services exist."

"A lot of people are very uncomfortable dealing with online communication. They
feel intimidated. They may have email but aren't comfortable."

On balance, the majority of agencies saw the benefits of online ADR and were interested in
introducing some online ADR techniques as an additional service. Online ADR was not
viewed as a substitute for existing services or as suitable for every case:

"Online ADR is only going to be one among the options. It's not going to be the only
way. | see it as an add-to, rather than a taking-from."

"It's an additional tool. It will meet the needs of some in the community, not others. It
gives the public other options. People may use it to a certain stage then move on to
other processes."

One of the major drivers was the belief that online ADR was inevitable given changing
community expectations of service delivery:

"It just seems that it's inevitable. We've got to keep up with the times and
communicate with people the way they want to contact us. In 10 years, it may be
the only way people communicate with us."

"When telephones came in they were a pain in the back for a lot of people. But the
expectation now is that all government agencies will have a telephone service. The
expectations will continue."

"There's consumer expectations. As you move on there's an expectation that an
agency uses technology to the full."

"In 10 years' time, young people who've gone through the school system will be

really comfortable with this. It's a transition thing."

Three agencies expressed interest in being involved in a pilot project while two stated they
would be open to further innovations. Only one agency was non-committal.

"If there is money to run a pilot program with an established, innovative, progressive
agency, we would be very interested."
"l see it as an opportunity. Its one of those things you either take it up and run with

it, or you get left behind. It's a real opportunity for us to look at what we do and see
if it can be done differently. Whether it can be done better. It's the new frontier."

15



A small but vocal group of agency staff were highly sceptical of online ADR. The Needs
Assessment thus reinforced the finding of the Exploration Report that there will be a need to
manage a change process in implementing online ADR:

"There will be the need to assist in a process of cultural change in introducing online
ADR. The people who will be using it will need to be told why online ADR is being
offered: the basis for it, its advantages and possible disadvantages. People involved
will need to be given some sense of input into the design. They have to be
convinced of the rationale and have opportunities to be involved."

4.2.3. User and Agency Needs

Surveys and focus groups revealed key user needs in an online ADR system, including
information requirements, preferred functions, design and promotion issues. These results
were found to be consistent with international research on user needs.

Agencies consulted identified a number of implications of introducing online ADR into their
operations, including training, staffing, procedural and infrastructure issues.

Each agency saw the need for different set of online ADR processes, including facilitated
negotiation, online mediation and online complaint handling. Most agencies preferred
asynchronous tools such as bulletin boards. A number identified the need for a process of
cultural change, including further consultation and involvement in design.

User feedback and agency consultation thus suggest the following minimum requirements
for any online ADR system:

User Needs

e Provides a simple, easily understandable process.

e Is presented through a user-friendly and accessible site with a clear and well-designed
front page.

e Offers relevant information, advice, dispute resolution services and referral as needed.
Dispute resolution can be provided in delayed time.

e Provides detailed information on process, cost, speed and privacy protection. This

should be clear, short and simple. Service guarantees, endorsements, case studies and

simulations would increase users' willingness to try the site.

Uses technology that can be widely accessed.

Offers offline as well as online help if needed. This should be immediate.

Enables users to move between online and offline processes.

Has authentication processes for parties and documents.

Has a schedule for the process, including prompts and time limits.

Focus group participants strongly thought that such a site should be provided by
government. They were suspicious of the motives of a private company in providing online
ADR. Participants identified listing with popular search engines as the best way to promote
an online ADR site.

Agency Needs
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o Agencies would like online ADR to be initially introduced as a pilot. It should be simple
and easy to use. Usability testing should be included.

¢ Significant training will be required for the people handling disputes. Training should be
interactive and long-term and may be provided online. Funds should be allocated to
ensure that this takes place.

e Public education must accompany any system. Again, funds should be allocated.

Liaison with stakeholders such as the legal profession would be needed.

Users must be given guidance on how to use the process, including case scenarios.

Users must be able to move between online and offline processes at any point.

Online ADR must be agency branded and integrated with agency operations.

The system must be reliable. Security will need to be assured. Archiving facilities must

be provided and integrated with agency record keeping.

e The system must allow for interactive communication with disputants to unpack issues
involved. It must allow for attachments, including photos and faxes. It should be easy to
create and save a suite of standard responses for repetitive issues. The system should
have prompts and time limits to guard against delays.

e Rules are needed to screen out prank users and guard against harassment. The system
must help identify urgent and emergency complaints.

e Users should be given instructions on exhausting their own remedies and on suitable
behaviour in the online forum.

Different agencies preferred different online ADR methods, including facilitated negotiation,
online mediation, online complaint handling and, in the longer term, potentially online
adjudication. Most agencies preferred asynchronous tools such as bulletin boards, with only
one agency preferring real time "chat" technology.

Finally, a number of agencies identified the need for a process of cultural change, including

further consultation and involvement of agency staff in system design.

"The people who are going to use the system need to be consulted on how it is
designed and how it will be introduced. You need to give them the chance to have
some input. You then need feedback once the system is introduced to modify it if
necessary."

The Needs Assessment thus provided clear evidence of user and agency demand for online
ADR and a list of key user and agency needs.
5.0 Third Phase: Feasibility Report

The final report of the Project, a Feasibility Report, is still under preparation. The oral
presentation at the UNECE Forum on ODR will report briefly on the Report.

The aim of the Feasibility Report is to provide options and recommendations for the
introduction of online ADR in Victoria based on previous stages of research. It will form the
basis of a business case for the State Government to implement various forms of online
ADR in Victoria.

The Feasibility Report will:

o pull together the findings of the Exploration Report and the Needs Assessment
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provide a cost benefit analysis for proceeding or not proceeding with online ADR
report on technical infrastructure for online ADR and conceptualises a build
provide recommendations and options.

It covers the following areas:

o rationale for proposal

e option analysis

o financial impact, socio-economic impact and budget impact
e risk analysis.

In order to prepare the Feasibility Report, preliminary information on technical infrastructure
and software choices was researched and evaluated with the Department.

Australian and international software was researched, including high level infrastructure
costs and benefits. Liaison with online ADR sites and software developers was undertaken.

6.0 Reflections
6.1 Review of Process

The results of the research outlined above suggest that the process undertaken by the
Department of Justice could form a model for other governments that wish to investigate the
suitability of online ADR.

The process was relatively quick and inexpensive, delivered concrete and relevant data for
decision-making, created public awareness and debate and built support among
government decision-makers for online ADR.

The extensive literature review and site analysis gave the process credibility, while agency
consultations for the Needs Assessment made sure that relevant agencies were given an
opportunity to be involved in the process.

Quantitative data from surveys and qualitative data from focus groups made a compelling
case for public demand. This answered one of the key questions that the Department and
individual agencies were concerned about at the beginning of the process - if we build
online ADR, will it be used?

One element that was not part of the Project, as originally planned, was the Discussion
Paper. This played a vital role by reporting on the results of the Exploration Report and
seeking the input of key stakeholders and the general public. Feedback is a key part of the
process and should be included in any similar research.

The process would have been improved if the Discussion Paper had been planned as part
of the timetable from the beginning, giving longer time available for feedback. The only
negative feedback received about the Project was due to the shorter than optimum
timeframe for providing public input. However, this feedback will not be lost and further
opportunities for feedback will be incorporated into any development that takes place.

6.2 Implications for Government
One of the key issues underlying research is the proper role for government in online ADR.

Around the world, governments have been trying to determine what role they should play in
the development of online ADR for consumer and other disputes.
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In consumer disputes, the USA Federal Trade Commission is exploring its potential role -
from consumer education on online ADR to regulation of standards for online ADR. By
contrast the European Commission appears to be concentrating on developing a framework
and infrastructure for online ADR to generate consumer and business confidence in e-
commerce.

Options for government regarding consumer disputes include:

e referring consumers to existing online ADR providers

e playing an oversight role by regulating standards for online ADR services

o taking a role as a provider on online ADR in addition to or as an alternative to other
government services available.

In Australia, neither of the first two roles are realistic at this point. Private online ADR
services are in their infancy and there is real doubt whether private industry will invest in this
area without any leadership from government.

In undertaking this Project, the Department takes up the challenge issued by the Australian
Department of the Treasury in 2001 for State Government to take a role in researching ADR
mechanisms that are being developed and implemented overseas and examine their
suitability for local conditions.

For non-consumer disputes, the role played by government in online ADR should be driven
by access to justice and quality of service concerns. Where governments already provide
face-to-face or telephone ADR services, there is a strong argument for extending these
services online: both to meet public expectations and to improve access to services for a
number of groups, including rural and regional, hearing impaired and other disadvantaged
citizens.

In addition, government potentially has an important leadership role in building confidence in
online ADR at the beginning of a process of cultural change. Periods of technological
advance involve a change process. This suggests a role for assisting people to adapt
technically, psychologically and emotionally through information, training and ongoing
support.Government investment, education and training in this area could be viewed as a
transitional measure to build consumer and industry understanding in a vital new area.

7.0 Conclusion

This paper described the research process undertaken by the ICRC on behalf of the
Department of Justice in considering whether or not to introduce online ADR in the Victoria,
Australia. It is hoped that this can serve as a model for other jurisdictions. Further
information on the Project, including copies of the research reports produced, is available at
www.justice.vic.gov.au and www.psych.unimelb.edu.au/icrc.

Appendix 1

Online ADR Sites Assessed By Region

Australia (5)

ADRonline www.adronline.com.au
Complain.com.au www.complain.com.au
NotGoodEnough.com.au www.notgoodenough.com.au
Retail Tenancy Unit Online Mediation www.retailtenancy.nsw.gov.au
The Hearing Room www.auscript.com.au
Canada (4)

CyberTribunal www.cybertribunal.org
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eResolution
Nova Forum
Resolution Canada

Europe (20)

Arbitraje y Mediacion (ARyME)

Camera Arbitrale di Milano

Chartered Institute of Arbitrators
Consumers Association of Iceland
Cybercourt

Electronic Consumer Dispute Resolution (ECODIR)
e-Mediator

e-Settle.co.uk

European Advertising Standards Alliance
FSM

Internet Ombudsman

Internet Ombudsman

Intersettle

IRIS Médiation

Online Confidence

The Claim Room

Web Trader

WeCanSettle

Word&Bond

World Intellectual Property Organisation (WIPO)

United State of America (43)

1-2-3 Settle

AllSettle

American Arbitration Association Web File
Bankers Repository Corporation

Better Business Bureau Online

CPR Institute for Dispute Resolution
ClaimChoice

Claim Resolver

clickNsettle

Cyberlaws.net

Cybersettle

eNeutral

Global Arbitration Mediation Association (GAMA)
iCourthouse

iLevel

InteliCOURT

InternetNeutral

JAMS

Mediate-net

Mediation America

Mediation Arbitration Resolution Services (MARS)
Michigan Cybercourt

National Arbitration Forum

New Court City

Online Ombuds Office

Online Public Disputes

Online Resolution

Private Judge

www.eresolution.ca
www.novaforum.com
www.resolutioncanada.ca

www.aryme.com
www.camera-arbitrale.com
www.arbitrators.org

WWW.NS.is

www.cybercourt.org
www.ecodir.org
www.consensusmediation.co.uk
www.e-settle.co.uk
www.easa-alliance.org
www.fsm.de
www.internetombudsmann.at
www.internetombudsmannen.se
www.intersettle.co.uk
www.iris.sgdg.org/mediation
www.onlineconfidence.org
www.theclaimroom.com

whichwebtrader.which.net/webtrader/

www.wecansettle.com
www.wordandbond.com

WWW.Wipo.int

www.123Settle.com
www.allsettle.com
www.adr.org
www.thebrc.com
www.bbbonline.org
www.cpradr.org
www.claimchoice.com
www.claimresolver.com
www.clicknsettle.com
www.cyberarbitration.com
www.cybersettle.com
www.eneutral.com
www.gama.com
www.i-courthouse.com
www.ilevel.com
www.intellicourt.com
www.internetneutral.com
www.jamsadr.com
www.mediate-net.org
www.mediationamerica.com
www.resolvemydispute.com
www.michigancybercourt.net
www.arbitration-forum.com
www.newcourtcity.com
www.ombuds.org
www.publicdisputes.org
www.onlineresolution.com
www.privatejudge.com
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Resolution Forum Inc www.resolutionforum.org

Resolve It Now www.resolveithow.com
SettleOnline www.settleonline.com
SettlementNOW www.settlementnow.com
Settlement Online www.settlementonline.com
SettleSmart www.settlesmart.com
SettleTheCase www.settlethecase.com
SmartSettle www.smartsettle.com
Square Trade www.squaretrade.com
The Virtual Magistrate www.vmag.org

TRUSTe www.truste.com
USSettle.com www.ussettle.com
WebAssured www.webassured.com
WEBdispute www.webdispute.com
WebMediate www.webmediate.com
Other (4)

Asian Domain Name Dispute Resolution Centre www.adndrc.org
Cibertribunal Peruano www.cibertribunalperuano.org
Dispute Manager www.disputemanager.com
e@dr www.e-adr.org.sg

The following sites reported to offer online ADR were no longer operating in February 2003
and there was insufficient description of their services to include them:

Rent-a-Court.com
Self-settle.com

Settlex

Web Dispute Resolutions

e BeachFire
e EZResolve from LaborMate
e MyClaim.com

¢ OnlineDisputes, Inc.

No online ADR services were located at the following sites: A Commercial Initiative for Dispute
Resolution (ACI), Centre for Dispute Resolution (CEDR) and Mosten Mediation.
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Appendix 2
Agency Consultation Questions

The Department of Justice is considering introducing online alternative dispute resolution in
addition to its other services. The Department asked the International Conflict Resolution
Centre at the University of Melbourne to undertake a three part research project including:

e An evaluation of current Australian and international online ADR schemes
e A needs assessment of likely demand focusing on potential providers and consumers
e A business case for proceeding or not proceeding with online ADR.

A key part of the needs assessment is to talk to agencies about their views on online ADR.
The consultation aims to answer the following broad questions:
o What is the strategic fit between agency business strategies and online ADR schemes?

o What are the agency's pre-requisites and specific needs regarding an online ADR facility?
Are there other more appropriate models?

What methodologies are currently used by the agency to resolve disputes?

How similar/different are the methodologies used from those used by online ADR
schemes?

Are the issues handled similar to those handled by the online ADR schemes?
Are the outcomes currently achieved achievable by online ADR schemes?

Does the agency perceive any advantages in the use of online ADR over more
traditional dispute resolution procedures?

Does the agency have concerns that might prevent the use of online ADR?

What training obstacles have been identified in educating neutrals in the use of online
ADR procedures?

Are there any system requirements/constraints that should be recognised in
considering agency needs?

Any other comments?
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Appendix 3
Agencies Consulted

Dispute Settlement Centre Victoria

The Dispute Settlement Centre of Victoria provides a voluntary, impartial, accessible, low cost
dispute resolution service to all people in Victoria. It deals with a wide range of disputes
including those involving trees, fences, workplace and planning issues. DSCV offers two key
services in addition to its community education role:

Dispute Resolution Advisory Service

DSCYV offers advice over the phone between 9.00 a.m. to 4.30 p.m. Monday to Friday
about how to resolve disputes or prevent them from occurring. Telephone interpreters are
used where necessary and a free number is available for non-metropolitan callers. A
small number of inquiries are received by email.

Mediation
Mediation sessions are conducted face to face by two trained mediators from the DSCV

panel. Currently approximately 150 mediators are on this panel, including mediators in
rural and regional areas.

Consumer Affairs Victoria

CAV is responsible for regulating the consumer environment in Victoria and ensuring
compliance with consumer protection laws. The central mission of CAV is to protect
consumers in the marketplace. CAV has a role in conciliating and minimising disputes that
occur between consumers and traders:

Dispute Resolution Service

CAV assists consumers and traders to resolve disputes in a cooperative manner. The
service is free to consumers and maintains high levels of user satisfaction.

Consumers make phone inquiries to CAV's enquiries officers: the call centre handles
around 5,000 enquiries per week. Consumers can also submit complaint forms via letter
or email. Around 1% of inquiries are currently received via email.

Types of complaints handled by CAV cross a broad range of consumer areas. In 2002,
11,243 complaints were received. The bulk of complaints (57%) were concerned with
residential, tenancy, real estate and accommodation issues. Outcomes achieved by CAV
involve the return of goods, refunds for goods or services and rectification of work.

Funded Agencies

CAV also funds 27 community-based organizations across the State to provide a range of
services including advice, conciliation and education. Some agencies deal with specific
disputes, such as tenancy disputes. Agencies primarily receive inquiries through
telephone and then usually follow this with face to face contact.

Estate Agents Resolution Service

In April 2002 CAV launched the Estate Agents Resolution Service (EARS) to deal with
community concern over real estate agent practices. This service handles complaints and

delivers mediation and dispute resolution services.

Building Advice & Conciliation Victoria
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This is a new joint service between CAV and the Building Commission that is the first
point of contact in a dispute between builders and consumers.

Victorian Civil and Administrative Tribunal (VCAT)

VCAT was created in July 1998 as an amalgamation of 14 boards and tribunals. Its role is to
provide Victorians with access to a civil justice system that is modern, accessible, efficient
and cost-effective.

VCAT deals with disputes between individuals or businesses involving civil claims, credit,
discrimination, domestic building works, guardianship, residential tenancies and retail
tenancies. VCAT also deals with disputes between people and government in areas such as
land valuation, business licences, planning and state taxation.

The dispute resolution process that VCAT adopts depends upon the type of dispute involved.
Once an application is filed, VCAT determines whether a mediation, directions hearing,
compulsory conference or hearing is needed to resolve the dispute.

For cases that involve civil claims, guardianship and administration issues, residential
tenancies matters, occupational and business licensing issues or civil claims, matters proceed
directly to a hearing by a VCAT member.

For residential tenancies matters, VCAT uses online filing in around 50,000 of the 70,000
residential tenancies cases dealt with each year. Once an application has been submitted, a
hearing date is selected automatically and the applicant receives a hearing time electronically
a few seconds later. The respondent is notified by mail.

For discrimination, domestic building, planning, credit and property issues, matters are
referred to directions hearings, mediation or compulsory conferences depending on the
nature of the issues. Mediation is preferred in larger, complex disputes.

VCAT has a video designed to explain mediation to litigants on its website that can be viewed
via "streaming video." It receives a large number of visits each week.

VCAT offers video-conferencing facilities, with approximately 100 of VCAT's 87,000 cases per
year dealt with through video-conferencing. The main disincentive to the further use of video-
conferencing is cost, with travel costs often being less. Telephone conferences and regional
and rural hearings are frequently used.

Over the next year, VCAT is looking at email becoming the standard tool used for
communication between VCAT and litigants.

Magistrates’ Court

The Magistrates' Court of Victoria is part of Victoria's court hierarchy. Cases can be initiated
in the Magistrates' Court or can be advanced from other fora such as VCAT.

The Court's civil jurisdiction includes claims for damages, debt or other monetary demands
and for equitable relief. Cases dealt with in the criminal law jurisdiction include council
prosecutions, traffic infringements, public transport and police prosecutions. The court can
grant family violence and stalking intervention orders.

The primary method for resolution of disputes is adjudication. However, a pre-hearing
conference with a registrar is compulsory prior to all civil hearings. If a case goes on to
hearing, the losing party is required to pay the successful party's conference costs.

Pre-hearing conferences are held face to face or by telephone where one party lives

interstate or in a regional or rural area. Conferences can be held partly in person and partly by
phone. 3,000-4,000 conferences are held per year.
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The Court recognises the utility of engaging a mediation approach to the resolution of
disputes. It is currently involved in two pilot projects: a Crimes (Family Violence) Mediation
Pilot and a Civil Litigation Mediation Pilot.

Plumbing Industry Commission

The Plumbing Industry Commission is an industry driven and funded licensing authority. The
Commission offers dispute resolution service to provide consumer protection for users of
plumbing services. Customers are first encouraged to contact the plumber to give them the
opportunity to rectify any defective work.

Customers can telephone the Commission to explore options for a resolution. 400-500
consumer complaints per week are phoned in. The Commission has a 95% success rate of
resolving these complaints. If a matter has not settled, customers are asked to formalise their
complaint in writing so that an investigation can be carried out. If a complaint is made out, a
plumber may be required to rectify work, be issued with infringement notice or be taken to the
Magistrates' Court or a disciplinary hearing.

The Commission trialled online complaint filing for around six months.
Business Access

The Business Access Division of the Department of Innovation, Industry and Regional
Development is responsible for fostering the growth of Victoria's small business sector,
working with business to create a climate that nurtures growth.

The small business advisory service is a telephone inquiry service that assists newly
established enterprises as well as resolving disputes. Around a third of inquiries received
related to disputes on issues such as product quality and delivery of goods. The service does
not mediate: its role is to listen, give advice and refer. If it is a clear case that should be dealt
with by VCAT or a court, the caller will be referred to the DSCV. It receives around 300 calls a
day.
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Appendix 4
Survey of Current Users

THE UNIVERSITY OF
MELBOURNE
Online Dispute Resolution Survey

1. Please enter your postcode here: [ ]

Familiarity with Online Tools
2. How often do you use a computer?

O Daily O Weekly O Monthly [ Less often

3. Where do you access a computer? (Tick as many as apply)

0 Work [0 Home [0 School/University O Library O Internet café
O Family/friends 0 Community facility: | |
O Other: | |

4. What are the main internet services you use? (Tick as many as apply)

[0 Shopping [0 Banking [0 Auction sites

O News O Travel O Entertainment O Social

O Research [ Government information O Work information
O Other: | |

5. Have you ever used the following? (Tick as many as apply)

0 Email [0 Web browser [0 Chat rooms [0 Instant messaging
[ List-servs [ Bulletin boards [0 Video/audio streams
6. (a) Have you ever had a dispute related to the internet? O Yes 0 No

(b) If yes, what did it relate to? | |

(c) How did you settle this dispute?

7. (a) Are you aware of any online dispute resolution systems? 0 Yes O No

(b) If so, which? |

Interest in Online Dispute Resolution

8. (a) If you had a dispute with a person or organisation in Victoria, how would you
currently be likely to resolve this dispute? (Tick as many as apply)



[0 Phone/mail [ Face-to-face meeting [0 See my lawyers

O Arbitration O Mediation [ Court [ Other: | |

(b) What factors would influence you most in selecting a dispute resolution process? (Tick as
many as apply)

O Cost [0 Speed O Convenience O Control of process
O Familiarity [0 Access O Other: |
(c) Would you consider online dispute resolution? O Yes O No

]

9. (a) If you had a dispute with an online company, how would you currently resolve this
dispute? (Tick as many as apply)

O Phone/mail [ Face-to-face meeting 0 See my lawyers

O Arbitration [0 Mediation [ Court O Other: | |

(b) What factors would influence you most in selecting a dispute resolution process? (Tick as
many as apply)

O Cost O Speed O Convenience O Control of process
O Familiarity O Access O Other: |
(c) Would you consider online dispute resolution? OYes 0 No

10. What might currently prevent you from using online dispute resolution?

11. What would make it more likely for you to use online dispute resolution?

[ ]

Thank you for your time. Please return to the International Conflict Resolution Centre,
University of Melbourne VIC 3010 in the envelope provided.

If you would be willing to assist with further research, please enter your details below:

Name: | | Phone: |
Email: |

Tick if you would be available for [0 focus groups [ website testing
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Appendix 5
Focus Group Questions

Introductions

My name is ...., | work at/live in .... and I'd say I'm comfortable with computers. I've been
using the Internet for around ... years.

Opening Question

1. What's the first thing that comes to mind when you think of the Internet? (It could be a
picture, or word or a feeling.)

Introductory Questions

2. If you've used the Internet, what do you use the Internet for? (eg emailing, ordering
products, etc.)

3. Where do you use the Internet? (eg home, work)

4. Thinking of the Internet sites you've ever visited, which are the ones you've liked best?
What did you appreciate about them?

5. Can you think of a site you've been disappointed with? What are the factors that meant
that you were unhappy with it?

6. How do you generally find out about Internet sites and services? If someone was going to
launch a new site, how should they tell you about it?

Transition Questions

7. So, thinking now about disputes or conflicts. I'd like to know what would be your point of
call if you were in a dispute situation. For example, what would be your first step if you
had a dispute:

e with a neighbour over a fence?

e with a plumber who didn't seem competent?

o with areal estate agent?

o for receiving the wrong book from Amazon.com?

e with your bank passing on your email address to someone else?

8. If you did go to the Internet to help you with a dispute, what kind of information or services
would you be looking for?
9. What would you want out of an online dispute resolution process?

Key Questions
10. What would most influence you to go to an online dispute resolution site? What factors

would affect your choice of this over other dispute resolution methods?
11. What would you need to feel confident about using online dispute resolution?
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